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majority of the States, however, permit spendthrift trusts. 5 By 
the change in the new code of 1919, Virginia has aligned herself 
with the majority of her sister States, where the trust estate does 
not exceed one hundred thousand dollars. She permits a kindly 
donor to provide the necessities of life for a careless and spend- 
thrift donee without interference from his creditors or without 
alienation by him, but she endeavors to provide that the trust es- 
tate shall only be large enough to fulfill that purpose. 

For a full discussion of spendthrift trusts, see Notes, p. 213. 

E. W. 



Carriers — Liability for Loss Where Negligent Delay 
Concurs with Act of God. — Although a carrier is exempt from 
liability where an act of God is the proximate cause of the loss, 
yet if the negligence of the carrier in delaying the transportation 
concurs in and contributes to the loss, such negligence will be con- 
sidered as the proximate cause for which the carrier will be held 
liable. The foregoing doctrine was recently laid down by the Vir- 
ginia Court in Merchants' and Miners' Transportation Company 
v. L. J. Upton & Company, Incorporated. 1 

This is the first time that the much litigated question, whether 
the delay of the carrier is a proximate cause or merely a condi- 
tion in such case, has been squarely presented to the Virginia 
Court. In holding that the negligent delay of the carrier was the 
cause, the court refused to follow and brushed aside a dictum 
laid down in Herring v. Chesapeake, etc., R. Co., 2 which ex- 
pressly stated that a delay in transportation was a remote cause 
or condition and that the act of God would relieve the carrier 
from liability. 

There is a very sharp conflict between the authorities, the 
courts and textwriters being almost evenly divided on this ques- 
tion. For an extended discussion on this subject, see 3 Va. Law 
Rev. 458. Also see Green-Wheeler Shoe Company v. Chicago 
etc., R. Co., 130 Iowa 123, 106 N. W. 498, 5 L. R. A. (N. S.) 
882, where practically every case of any value bearing upon this 
question is cited. 



Leases— Holding Over— Renewals and Extensions — Dis- 
tinction. — There is a distinction which many courts recognize be- 
tween a right of renewal and an option for the extension of a 

Broadway National Bank v. Adams, 133 Mass. 170, 43 Am. Rep. 504; 
Seymour v. McAvoy, 121 Cal. 438, 53 Pac. 946, 41 L. R. A. 544. In Nichols 
v. Eaton, 91 U. S. 716, the discussion of spendthrift trusts, though dictum, 
is very thorough. 

1 103 S. E. 616. 

* 101 Va. 778, 45 S. E. 322. 
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lease. This question was recently considered by way of dictum 
in Virginia in the case of Crowder v. Virginian Bank of Com- 
merce. 1 

The general doctrine in Virginia, as elsewhere, in the case of 
a tenant merely holding over without any agreement at the expi- 
ration of his lease, is that if he is recognized by his landlord he 
becomes a tenant from year to year, and if not recognized, he is 
merely a tenant by sufferance. 2 

But suppose the tenant has an option of renewal or extension 
at the expiration of the original lease and upon its expiration 
merely holds over, remaining on the premises without notice or 
further agreement with his landlord. Many courts differentiate 
between the legal effect of a right of renewal in such a case and 
a right to an extension. So far as can be found there is no such 
distinction made as yet in Virginia, and possibly this is the cor- 
rect view of the situation. However, West Virginia does recog- 
nize this distinction. 3 

The courts that agree with the view taken by West Virginia 
base their arguments and reasonings in the main on the pure 
grammatical meanings of the words "renewal" and "exten- 
sion". The very fact that a word like "renew" is used, necessa- 
rily forces one to the conclusion that the parties intended that 
some new and further agreement similar to the first be entered 
into between them before the renewal should be effective. Hence 
despite this clause for a renewal in the contract, if the tenant 
holds over and gives no notice of his intentions, he holds only as 
a tenant from year to year, or may be told to leave at the option 
of the landlord, depending on whether the landlord recognizes 
him. This then is the same case as the ordinary tenant without 
the option of renewal. 

On the other hand, the privilege of an extension is considered 
as a present demise of the whole term with the option in the 
hands of the tenant to take or not to take the extension. It is 
not a new agreement but a prolongation of the original lease, and 
hence upon the expiration of the proper lease period, if the ten- 
ant holds over without notice to the landlord, then a binding 
agreement, a continuation of the first, is held to exist, binding on 
landlord and tenant alike for the full period of the extension. 
This is the logical but technical result of ascertaining and apply- 
ing the grammatical meaning of the word "extend". 4 

Conversely there are many jurisdictions that, although seeing a 
possibility for a distinction, consider it more apparent than real. 
In Wisconsin it is held that a new lease must be entered into 



1 103 S. E. 578. 

3 Emerick v. Tavener, 9 Gratt. 220; Peirce v. Grill, 92 Va. 763, 24 S. 
E. 392. 

3 Whalen v. Manley, 68 W. Va. 328, 69 S. E. 843. 

' Delashamen v. Berry, 20 Mich. 292, 4 Am. Rep. 392; see also note, 
29 L. R. A. (N. S.) 174; 16 R. C. L. 885, 894. The citations refer to many 
cases upholding this distinction between a renewal and an extension. 
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whether the words "renew" or "extend" are used. 5 While in 
other jurisdictions where the dictinction is not recognized at all, 
the tenant who holds over and pays rent without notice of his in- 
tention to renew, or any new agreement, can be held for the full 
period. 6 

F. B. F. 



Evidence — Instruments under Seal — Admissibility of Con- 
temporaneous Parol Agreement. — In the recent case of Whit- 
aker & Fowle v. Lane, 1 the Supreme Court of Appeals of Vir- 
ginia has, for the first time, held that parol evidence is admissible 
to show that a deed under seal, absolute on its face and delivered 
to the obligee himself, was in fact to take effect on the perform- 
ance of a condition and not before such performance. This hold- 
ing is in direct opposition to the doctrine of the common law and 
overrules the former cases on this subject in Virginia. 

The great mass of authority on this subject 2 depends directly 
or indirectly upon the statements by Lord Coke and Sheppard, 
who claim that the delivery of a deed in escrow must be to one 
who is a stranger to it, and not to the party himself to whom it 
is made. 3 Bishop, who is also frequently cited, holds the same 
as to deeds, but makes a distinction as to contracts which are not 
under seal. 4 He bases the distinction on the fact that both oral 
and written contracts not under seal are parol as distinguished 
from sealed instruments which are specialties. He therefore 
claims that an oral condition incorporated in a written contract 
does not change the degree of the instrument, while in the case 
of an instrument under seal the degree would be reduced. 

There are only two cases in Virginia which are directly in point 
and they follow the common law doctrine 5 A number of other 
cases, in which there is the slightest flaw in the instrument, hold 
that parol evidence is admissible to show a deed incomplete on 
its face was delivered as an escrow. 6 And another evidence of 
the tendency to draw away from the doctrine of the common law 
is found in cases which hold that parol evidence may be admitted 
to show that a deed absolute on its face is in reality a mortgage. 7 

5 Orton v. Noonan, 27 Wis. 272; Kollock i: Scribner, 98 Wis. 104, 73 
N. W. 776. 

* Insurance and Law Building Co. v. National Bank, 71 Mo. 58; Ran- 
let v. Cook, 44 N. H. 512. 

1 104 S. E. 252. 

2 17 Cyc 644; note, 130 Am. St. Rep. 910, 929. 

* Sheppard, Touchstone, p. 124. 

* Bishop, Contracts, § 357. 

6 Miller v. Fletcher, 27 Gratt. 403, 21 Am. Rep. 356; Blair v. Security 
Bank, 103 Va. 762, 50 S. E. 262. 

* Hicks v. Goode, 12 Leigh 479, 37 Am. Dec. 677; Ward v. Churn 18 
Gratt. 801, 98 Am. Dec. 749; Wendlinger v. Smith, 75 Va. 309, 40 Am. 
Rep. 727; but see Nash v. Fugate, 32 Gratt. 595, 43 Am. Rep 780 

Holladay v. Willis, 101 Va. 274, 43 S. E. 619; see Motley v. Carstairs, 
114 Va. 429, 76 S. E. 948. 



